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This month’s developments highlight the limits on 
the UK’s ability to determine its own VAT policy 

within the EU. �e alleged ultra vires extension of zero-
rating under the Terminal Markets Order (TMO), the 
inability to extend zero-rating to e-newspapers pursuant 
to an ancient derogation and the restrictions on what 
action the UK might take in relation to VAT registration 
thresholds all emphasise the way in which the VAT system 
is subject to the EU wide set of rules with which member 
states must comply. �e extent to which Brexit may 
provide opportunities to li" some of these restrictions 
and enable a UK government to implement its own VAT 
rules based on social and #scal policy considerations is, 
therefore, an intriguing one. �at said, the prospect of 
unconstrained tinkering with the VAT rules for short-
term political reasons is not one which many would #nd 
appealing. 

Commodity derivatives trading: EU infringement 
proceedings
�e EU Commission has announced that it is 

investigating whether the UK has breached EU law 
in respect of its VAT treatment of certain commodity 
derivatives traded with the bene#t of zero rating under 
the TMO. At this stage, details as to the scope of the 
investigation are in short supply, but it appears that the 
Commission considers that the UK has illegally extended 
the scope of the original 1977 derogation under which 
transactions carried out on named commodity markets 
in the UK could be zero-rated. �e indication is that the 
Commission considers that the original derogation was 
limited to trades in relevant commodities only. 

�e TMO zero-rates actual transactions between two 
market members in commodities which result in the 
goods being delivered, provided that the market is a listed 
terminal market such as the London Metal Exchange, 
the London Bullion Market, the London Platinum 
and Palladium Market or the London Rubber Market. 
However, the TMO also covers commodity derivative 
trades. For example, zero-rating also applies to futures 
transactions in commodities ordinarily dealt with on 
a listed market either between two market members 
or a market member and a non-member, provided 
the transactions do not lead to a physical delivery of 
the goods. In addition, the grant of an option over a 
commodity exercisable on a future date is zero-rated 
provided the commodity is ordinarily dealt with on a 
listed terminal market. �is is regardless of whether it is 
between two market-members or a market-member and a 
non-member. 

�e issue of a ‘letter of formal notice’ by the EU 
Commission to the UK is the #rst stage of the infraction 
process. �e letter sets out the Commission’s initial views 
on the UK’s VAT treatment of certain exchange traded 
commodity derivatives, and invites a response from the 
UK Government within two months. �e issue of the 
letter does not have any immediate impact on UK law 
and the matter will be subject to the normal infraction 
process, which is open to challenge. HM Treasury 
has stated that the UK Government will consider the 
Commission’s views and respond in due course. In the 
meantime, the VAT treatment of commodity derivatives 
remains unchanged.

Why it matters
London is one of the centres for international trade 
in commodity derivatives and the UK VAT rules 
currently provide for the zero-rating of a broad range of 
transactions in commodities and commodity derivatives. 
Any changes to these rules would impact on #nancial 
traders and funds trading or investing in such #nancial 
products. In particular, if such commodity derivative 
trades are instead exempt from VAT, traders dealing in 
such commodity derivatives would su$er a restriction on 
input VAT recovery.

Supplies of digital newspapers
�e First-tier Tribunal has held that digital versions of 
newspapers including !e Times and !e Sunday Times 
do not qualify for zero-rating: News Corp UK & Ireland v 
HMRC [2018] UKFTT 129. 

News Corp argued that digital versions of their 
newspapers essentially fell within the de#nition of 
‘newspaper’ in the UK’s zero-rating provisions (VATA 
1994 Sch 8 Group 3 item 2) or, if they did not, then the 
principle of #scal neutrality requires them to be zero-
rated in the same way as physical newspapers. 

In particular, News Corp contended that the social 
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At an EU level, the EU Commission has brought infringement 
proceedings against the UK in relation to the scope of the Terminal 
Markets Order and the advocate general has opined that supplies 
of dental plan administration services are not VAT exempt, whilst 
HMRC will implement changes to the cost sharing exemption to 
give e�ect to recent CJEU case law. Domestically, tribunal decisions 
have considered the impact of a failure by HMRC to notify a right of 
review, the VAT treatment of e-newspapers and the correct treatment 
of timeshares in a building comparable to a hotel, and the government 
has published a call for evidence on the VAT registration threshold.
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policy which lay behind the zero-rating of newspapers 
(to promote literacy and disseminate knowledge) 
applied equally to their digital counterparts and that 
a purposive approach was necessary when construing 
the UK’s derogation initially negotiated in 1973. News 
Corp suggested that the ‘always speaking’ principle of 
statutory interpretation was relevant in this case so as to 
require the interpretation of the wording to keep pace 
with technological developments. �e tribunal essentially 
agreed with the submission that digital newspapers 
served the same social policy purpose as zero-rated 
newspapers but disagreed that this meant that they also 
fell within the zero-rating provisions.

Firstly, it was clear that the UK rules applied only to 
supplies of goods. Supplies of digital newspapers were 
clearly supplies of services and so outside the scope of the 
zero-rating provisions. In any event, to construe the UK 
provisions as applying to supplies of services would be an 
impermissible expansion of those zero rating provisions, 
which are subject to ‘standstill’ rules under article 110 of 
the Principal VAT Directive. �e FTT also considered 
that the standstill rule was an e$ective answer to the 
arguments based on #scal neutrality. Although satis#ed 
that the digital and newsprint versions were similar, the 
1991 standstill rule created a ‘black letter’ boundary to the 
extent of the zero-rating provisions at that date, which did 
not extend to digital versions. 

Why it matters 
�e decision is consistent with the approach taken at an 
EU level (see European Commission v Luxembourg (Case 
C-502/13)) in relation to the EU provisions applying 
reduced rates to publications. However, it is generally 
accepted that member states should be able to align the 
VAT treatment of printed and electronically supplied 
publications and a dra" Directive to harmonise the 
position is currently being progressed. Any such changes 
would not directly apply to the UK’s zero-rating rules, 
however. Nonetheless, it seems unlikely that the current 
limitations on extending the scope of the derogation will 
survive Brexit. 

VAT registration threshold: call for evidence
Following on from last year’s O%ce of Tax Simpli#cation 
(OTS) report on VAT simpli#cation, the government has 
published a call for evidence on the UK’s VAT registration 
threshold. �e OTS report noted that the high VAT 
threshold was a disincentive to business growth and led 
to ‘bunching’ of small businesses with turnovers just 
under the threshold. In the November 2017 Budget, the 
chancellor indicated that there would be a consultation 
on the design of the threshold (which is to be frozen 
at £85,000 in the meantime) and the call for evidence 
published at the time of the Spring Statement is the next 
step. 

Whilst the call for evidence recognises that the UK’s 
VAT threshold is by far the highest in Europe (more 
than double the average which is around £29,000), it 
also recognises the bene#ts of keeping smaller business 
out of the VAT system. �e focus of the consultation 
will, therefore, be on addressing the fact that the VAT 
threshold may inhibit growth of smaller businesses, due 
to the administrative burden of VAT registration or the 
#nancial and competition burden of the requirement to 
charge VAT to customers (particularly to non-business 
customers). As such, the call for evidence centres on 
possible methods for smoothing the administrative 

burden for those businesses coming within the VAT 
system and potentially smoothing the #nancial impact of 
VAT registration (by addressing the current cli$ edge, for 
example). 

Why it matters 
Whilst the chancellor has indicated that there is no 
intention to bring a larger proportion of small businesses 
within the VAT system, the call for evidence notes that 
any ‘discussion around the design of the threshold 
must necessarily include the level of the threshold’. 
Ultimately, one wonders whether the government will 
push this issue back until post-Brexit when it may have 
greater freedom to introduce changes unconstrained by 
EU VAT rules. 

Exempt payments and economic reality
�e advocate general (AG) has suggested that payment 
facilitation services provided by a dental plan provider, 
involving collection of direct debit payments from 
customers and paying on plan fees to dentists, do not 
fall within the exemption for ‘transactions concerning 
payments or transfers’: HMRC v DPAS (Case C-5/17). 
�e referral from the Upper Tribunal required the 
advocate general to confront the seemingly irreconcilable 
di$erence in approach to the scope of this exemption 
in the earlier AXA case [2010] STC 2825 and the Bookit 
(Case C-607/14) and NEC (Case C-130/15) decisions of 
the CJEU. 

�e AXA case involved substantially identical supplies 
of dental plan management services and the CJEU had 
stated that those services would, in principle, have been 
exempt had they not amounted to debt collection. In 
response to that decision, DPAS had restructured its 
supplies to ensure that they were made to the dental 
patients (rather than the dentists), so that they would not 
amount to ‘debt collection’. 

However, the subsequent CJEU decisions in Bookit 
and NEC emphasised the need for a functional approach 
to the application of this exemption. Card processing 
services provided by Bookit and NEC did not fall within 
that exemption, which was limited to transactions that 
have the e$ect of transferring funds and bringing about 
changes in the legal and #nancial situation (or which 
ful#l in e$ect the speci#c, essential functions of such a 
transfer). �e mere obtaining and transmission of data 
necessary for such transfers amounted to no more than 
providing technical and administrative assistance, which 
fell outside the exemption. 

Perhaps unsurprisingly, the AG has opined that the 
strict approach in Bookit and NEC is to be followed. 
�e CJEU in AXA had not considered the application 
of the exemption in any detail since it had determined 
that appeal on the basis of the ‘debt collection’ exception. 
As such, it should not be taken to have intended any 
widening of the exemption when it indicated that the 
services were ‘as a matter of principle’ exempt. As a 
result, the dental plan services provided by DPAS must 
equally be considered to be outside the scope of the 
exemption. 

�e AG also went on to consider whether the 
services provided by DPAS would have been excluded as 
‘debt collection’ in any event. Emphasising DPAS’ own 
description of the changes it had introduced as ‘merely 
administrative’ and making ‘no practical di$erence’, he 
suggests that the economic reality was that those services 
remained ‘debt collection’. 
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Why it matters 
Determining the scope of the #nance exemptions has long 
been problematic and it will be helpful to have further 
guidance from the CJEU on this issue. Nevertheless, it is 
likely that doubt will remain as to the circumstances in 
which an exempt supply of a transfer or payment may be 
made other than by a bank. In particular, the concept of 
‘negotiation’ in this context remains an oddity. 

More generally, the AG’s somewhat casual approach to 
the contractual restructuring in this case (‘merely playing 
around with the wording of the contracts’) may encourage 
HMRC to resist VAT planning which seeks to replace 
existing supplies with more e%cient VAT arrangements. 
It remains to be seen how the CJEU will approach these 
matters, however.

Cost sharing exemption restricted
�e government has announced that the UK 
implementation of the cost sharing exemption (CSE) 
is to be substantially narrowed in response to recent 
decisions of the CJEU, including DNB Banka (Case 
C-326/15) and Aviva (Case C-605/15). In particular, 
Revenue & Customs Brief 3/2018 together with VAT 
Information Sheet 02/18 announce a number of changes, 
including: 

  �e CSE is to be limited to ‘certain activities in the 
public interest’, including postal services, education, 
health and welfare, subscriptions to trade unions and 
professional bodies, sport, fund raising by charities and 
cultural services. HMRC take the view, however, that 
members of a CSE engaged in non-business activities 
are una$ected. Also, HMRC will continue to allow 
housing associations to use the CSE pending further 
consideration.

  �e CSE will be limited to members located in the UK 
due to concerns over the potential for distortion of 
competition.

  �e use of a CSE requires exact reimbursement of costs 
and won’t be permitted even where an upli" has been 
charged for transfer pricing purposes.
In addition, HMRC is reviewing its current policy 

which allows a CSE group’s supplies to qualify for 
exemption provided that a member’s exempt and non-
business activities form 85% or more of their total 
activities.

Why it matters 
�e CSE has been seen as providing an opportunity for 
some exempt groups in the #nancial services industry to 
obtain VAT savings. It is clear now that is no longer the 
case. However, HMRC will allow existing CSE groups 
to apply and rely on HMRC’s previous guidance on the 
scope of the CSE until 31 May 2018 under transitional 
arrangements.

The right of review
A failure by HMRC to o$er a review of an appealable 
penalty notice does not, in principle, invalidate that 
notice, the Upper Tribunal has decided: HMRC v NT ADA 
Ltd [2018] UKUT 59. �e decision itself would remain 
valid and could be appealed to the tribunal, irrespective of 
whether HMRC had noti#ed the taxpayer in appropriate 
terms of their right to request a review.

Changes to the VAT appeals process introduced in 
2009 included giving taxpayers an additional right to 
opt for a review of a decision before deciding whether 

to appeal the decision to the tribunals. �is right is 
contained in VATA 1994 s 83A which provides that 
‘HMRC must o$er a person (P) a review of a decision that 
has been noti#ed to P if an appeal lies under section 83 
in respect of the decision’. �e o$er of the review must be 
made by notice at the same time that P is noti#ed of the 
decision.

�e case concerned a dispute over the validity of 
a penalty of over £200,000 imposed by HMRC on the 
taxpayer for failure to register. Essentially, the taxpayer 
argued that the penalty notice was void on the basis that 
HMRC had failed to comply with the requirement in 
s 83A to o$er a review.

�e Upper Tribunal rejected the taxpayer’s contention 
that failure to o$er a review would a$ect the validity of 
the penalty notice. It was clear that the decision to levy a 
penalty and assess the taxpayer and the requirement to 
o$er a review were separate processes. Failure to o$er a 
review would not invalidate the related decision. It was 
not in the same category as, for example, a failure to notify 
the taxpayer of the amount assessed for an assessment to 
be valid.

However, in any event, the Upper Tribunal 
considered that the noti#cation in this case by HMRC 
of the option for a review was su%cient to meet the 
conditions of s 83A. Whilst it merely informed the 
taxpayer that they could ‘ask’ for a review, read as a whole 
it was clear that any such request would be acted upon 
and was giving a choice to the taxpayer between review or 
appeal to the tribunal.

Why it matters 
�e reforms to the tax appeals process introduced in 
2009 were signi#cant, not least the introduction of an 
additional right in VAT cases for a taxpayer to opt for a 
review before deciding whether to appeal. In this context, 
it may seem strange that failure by HMRC to notify a 
taxpayer of that right at the time of an assessment should 
not a$ect the validity of that assessment at all. However, 
such a result would actually mean that a taxpayer would 
be denied the right to appeal the (invalidly noti#ed) 
notice. As the Upper Tribunal observed, the absence 
of any recourse to the tribunals in such a case would 
certainly be a surprising result.

What, therefore, would be the consequences of a failure 
to o$er a review? �e Upper Tribunal considered that 
any such failure may in+uence the exercise of the FTT’s 
discretion to admit a late appeal and could, of course, be 
compelled by judicial review.

Timeshares
�e grant of a timeshare for an annual short term 
stay in a property which was comparable with a small 
boutique hotel was not a standard rated supply of 
accommodation in a hotel ‘or similar establishment’: 
Fortyseven Park Street Ltd v HMRC [2018] UKUT 41. 
�e Upper Tribunal (UT) considered that the overall 
nature of the supply of the interest to buyers and the 
accompanying rights and obligations were su%cient to 
distinguish the situation from that of a supply of hotel 
accommodation.

Fortyseven Park Street (FPS) sold ‘fractional interests’ 
in apartments to individuals (called ‘members’). �e 
interests were governed by a membership agreement, 
which provided members with the right to stay in an 
apartment for 21 nights per year, subject to making an 
advance reservation. �e Upper Tribunal agreed that this 
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was a supply of land, rejecting HMRC’s arguments that 
either:

  the fact that the rights of occupation were subject to the 
making of an advance reservation;

  members did not have a right to occupy any particular 
apartment; or

  members obtained a wider range of rights under the 
membership agreement removed the supply from the 
land exemption. 
On the ‘hotel or similar establishment’ issue, the UT 

held that it was necessary to have regard to the nature of 
the supply as a whole, taking a multi-factorial approach. 
�e supply in this case was not simply a series of 
individual short stays, it was the supply of a long-term 
right to occupy a reserved apartment during agreed 
periods. �e supply gave rise to a right that endured 
and could be sold or used as security and came with 
ongoing #nancial obligations and risks. �ose elements 
were alien to supplies of accommodation in the hotel 
sector. �e UT held that it was incorrect to categorise the 
purchase of the right as a prepayment for a number of 
short stays each year. It was not the character of the short 
stays that was the material factor but the character of the 
right supplied.

Why it matters 
�e nature of the supply of a similar fractional 
interest may well, in practice, be fact speci#c. Whilst 
this decision suggests that such supplies should be 
exempt from VAT, other developers would need to 
consider the particular facts of each case. For example, 
the fact that the additional commercial bene#ts 
under the membership agreement were provided by a 
di$erent (albeit related) entity in this case assisted the 
analysis that they did not taint the nature of the supply. 
Nevertheless, given the #ne balance in this case between 
those elements of the supply that pointed towards 
similarity to the hotel sector (short term, serviced lets) 
and those that pointed to something more (an enduring 
right which could be sold), it seems quite likely that 
HMRC may appeal the decision.

What to look out for
  On 11 April, the Court of Appeal is listed to hear the 

appeal in Adecco UK Ltd concerning the VAT 
treatment of supplies of temporary workers.

  �e Supreme Court is listed to hear HMRC’s appeal in 
Taylor Clark Leisure on 11 April. �e case concerns the 
question who is entitled to a repayment of VAT in a 
VAT group context.

  On 19 April, the AG is expected to deliver his opinion 
in Gmina Ryjewo (Case C-140/17) concerning the 
ability of a local authority to recover input VAT on the 
acquisition of capital assets initially used only for 
non-business purposes and later for taxable 
purposes. ■
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